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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 175 
(T.D. 86-194) 


TARIFF CLASSIFICATION OF PREFINISHED HARDBOARD 
SIDING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretive rule. 


SUMMARY: Customs has reached a decision regarding the tariff 
classification of certain imported prefinished hardboard lap siding. 
The current tariff classification was challenged administratively by 
the filing of a domestic interested party petition. That petition was 
denied by Customs. In the subsequent court proceeding contesting 
the denial by Customs, an alternative classification not previously 
considered was suggested. Customs was directed by the court to con- 
sider the alternative classification. Accordingly, Customs published 
a notice requesting public comments on the alternative classifica- 
tion. This document advises the public that the alternative classifi- 
cation has been adopted. 


DATE: This decision will be effective with respect to merchandise 
entered, or withdrawn from warehouse, for consumption after De- 
cember 12, 1986. 


FOR FURTHER INFORMATION CONTACT: Jeremy N. Baskin, 
Classification and Value Division, (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs has reviewed its position regarding the tariff classifica- 
tion of certain imported prefinished hardboard lap siding. The prod- 
uct in question is a plank of hardboard, 7/16-inch thick, and either 
9 or 12 inches wide. Approximately 1 inch from the bottom, a hard 
plastic locking strip or “spline” is fixed into a groove in the back of 
each plank. The top edge of each plank is machined to form a 
groove or “rabbet”, which fits the spline in the plank above. The 
planks are prefinished at the time of importation. Part of the manu- 
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facturing process involves the application of a newsprint paper face 
to the wet wood fiber mat, which mat has a water content of 70 per- 
cent. This occurs prior to compression and heat treatment which 
forms the hardboard planks, and prior to the sawing and finishing 
operations which form the prefinished siding. Acrylic latex paint is 
also applied to the planks prior to importation. The current tariff 
classification is under the tariff provision for “Other boards, of veg- 
etable fibers (including wood fibers) * * *”, in item 245.90, Tariff 
Schedules of the United States (TSUS) (19 U.S.C. 1202), a duty-free 
provision. 

Customs published a notice in the Federal Register on March 22, 
1982 (47 FR 12258), acknowledging receipt of a petition from a do- 
mestic interested party filed under §516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516). The notice solicited public comments on 
the merits of the petition. The deadline for receipt of comments was 
subsequently extended by a Federal Register notice published on 
May 27, 1982 (47 FR 23249). The petitioner claimed that the proper 
classification of the siding should be under the tariff provision for 
other hardboard in item 245.30, TSUS. The current duty rate under 
item 245.30, TSUS, is 7.5 percent ad valorem. 

In accord with the administration practice concerning the disposi- 
tion of domestic interested party petitions as set forth in Part 175, 
Customs Regulations (19 CFR Part 175), by a ruling dated October 
29, 1982, Customs informed the petitioner that the comments re- 
ceived in response to the notice had been considered and, upon re- 
view of the matter, it was decided to deny the petition and to con- 
tinue to classify the imported siding in item 245.90, TSUS. 

In response to the October 29, 1982, ruling, by letter of November 
29, 1982, the petitioner filed notice of its intention to contest the de- 
cision in accordance with § 516(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1515(c)), and § 175.23, Customs Regulations (19 CFR 
175.23). 

By publication of T.D. 83-104 in the Federal Register on May 11, 
1983 (48 FR 21231), Customs informed the public of the petitioner’s 
desire to contest the decision, and gave a detailed account of the 
proceedings to that date together with a full explanation of the rea- 
sons for denying the petition. 

In the subsequent proceeding contesting the classification before 
the Court of International Trade, American Hardboard Association 
v. United States and MacMillan Bloedel, Ltd., Party-in-Interest, 
Court No. 83-9-01301, a tariff classification not previously consid- 
ered was suggested. On January 27, 1986, the Court remanded the 
case to Customs for a decision on the correctness of the current tar- 
iff classification as opposed to the newly suggested alternative clas- 
sification under the provision for “Building boards * * * Laminated 
boards * * *”, in item 245.80, TSUS. Materials classified under item 
245.80, TSUS, are currently subject to a compound rate of duty of 
1.4 cents per pound, plus 2.6 percent ad valorem. 
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Accordingly, in order to properly consider the issue, by notice 
published in the Federal Register of March 11, 1986 (51 FR 8338), 
Customs requested comments on classification of the siding in item 
245.80, TSUS, as opposed to classification in item 245.90, TSUS. The 
merchandise was more fully described in a supplemental document 
published in the Federal Register of April 15, 1986 (51 FR 12712). 
The six comments received in response to these notices have been 
fully analyzed and are discussed below. 


ANALYSIS OF COMMENTS 


Four comments supported the continued classification of the sid- 
ing under item 245.90, TSUS. The remaining comments advocated 
the alternative classification of the product as laminated building 
boards under item 245.80, TSUS. 

One commenter stated that the subject board is face finished 
rather than laminated. Headnote 2, Schedule 2, Part 3, TSUS, de- 
fines the term “face finished” as including boards that have been 
overlaid with paper. Because of this definition the commenter 
claims that the board cannot be considered laminated. Customs 
does not agree. Face finishing and lamination are unrelated con- 
cepts. The superior heading for both items 245.80 and 245.90, TSUS, 
which reads “Building boards, * * *, whether or not face finished”, 
suggests that classification under those items is not based on face 
finishing. A face finished board is not precluded from classification 
as a laminated board. 

One commenter cites the lexicographical definition of “laminate” 
and suggests that the subject merchandise cannot be included. The 
commenter notes that the noun “laminate” is defined as a product 
“composed of layers of firmly united material”, or “consisting of 
laminae.” “Lamina”, the singular form of “laminae”, is defined as a 
“thin plate or scale.” The verb “laminate” is defined as “to make by 
uniting superimposed layers of one or more materials (as by means 
of adhesives or bolts).” The commenter concludes that the common 
meaning of the terms “laminate” or “laminated” does not cover the 
subject product because: (1) it does not consist of laminae because 
there are no thin plates or scales; (2) it is not made by uniting su- 
perimposed layers by means of adhesives or bolts; and (3) it is not 
composed of layers of firmly united material because there are not 
visible layers in the merchandise as a finished article. 

Customs does not agree. No reasoning is provided to suggest why 
the newspaper applied to the wet mat layer during manufacture 
cannot be considered to be a thin plate. Synthetic resins which aid 
in the bonding process are added to the wet mat before heat and 
pressure are applied. Thus, the product is made by uniting the su- 
perimposed newsprint layer to the wet mat by means of an adhe- 
sive. There is nothing in the lexicographical definition cited that re- 
quires visible layers to be in evidence in a laminated building board. 
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Another commenter cites a lexicographical definition which 
claims the term laminated describes products that are “made by 
bonding or impregnating superimposed layers (as of paper, wood or 
fabric) with resin and compressing under heat.” This common defi- 
nition supports classification under item 245.80, TSUS, which cov- 
ers laminated boards bonded in whole or in part with synthetic 
resins. 

One commenter suggests that the commercial meaning of the 
term “laminated board” would not include the subject hardboard 
lap siding. He cites the U.S. Department of Commerce publication 
Commercial Standard CS 251-63: Hardboard, effective February 11, 
1963, which describes laminated hardboard as follows: 


Hardboard laminated with an adhesive in multiple plies to ob- 
tain greater thickness. These products are used for special pur- 
poses where added thickness or two smooth surfaces are de- 
ae Laminated hardboards are available for internal or exter- 
nal use. 


The commenter concludes that in order to be a laminated hard- 
board, a product must have multiple plies of finished boards of the 
same material (such as wood), bonded together with an adhesive 
(such as glue). The commenter states that the boards are required 
to be in layers, and they must be in finished form when bonded. 

The commenter draws conclusions that are not evident from the 
commercial definition cited. The subject board is laminated with 
the newsprint layer to obtain a smoother surface that can be more 
easily finished. The commercial definition does not limit the prod- 
uct to include only finished boards of the same material bound to- 
gether with an adhesive. Customs believes that the commercial defi- 
nition of laminated hardboard includes the subject product. 

One commenter notes that advertising literature published by the 
manufacturer of the subject board claims it to be manufactured by 
a process where “an exclusive oil-impregnated overlay is laminated 
to the hardboard surface under heat and pressure.” The method of 
advertising or display of merchandise, while not determinative of 
classification, does have probative value. Davis Products, Inc. v. 
United States, 59 Cust. Ct. 226, 230, C.D. 3127 (1967). New York 
Merchandise Co., Inc. v. United States, 62 Cust. Ct. 38, 44, C.D. 3671 
(1969). Montgomery Ward & Co. v. United States, 62 Cust. Ct. 718, 
724, C.D. 3835 (1969). The product undergoes a separate manufac- 
turing step so that the newsprint layer can be added, thereby pro- 
viding a quality enhancing characteristic not otherwise available in 
hardboard. The advertising literature has probative value support- 
ing the conclusion that the subject hardboard lap siding is a lami- 
nated board. 

One commenter presents expert testimony to support the conclu- 
sion that the product is not laminated. The expert witness defines a 
laminate as a structure that consists of (1) dissimilar finished 
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materials that are fused together or bonded by means of an adhe- 
sive and that constitute distinct visible layers of comparable thick- 
nesses, or (2) similar finished materials that are bonded together by 
means of an adhesive that constitute distinct visible layers of com- 
parable thicknesses. This definition is claimed to be accepted by the 
building industry as well as by scientific and academic communi- 
ties. The layers must be visually distinguishable either to the unaid- 
ed eye, or microscopically. 

The common and commercial definitions of “laminate” do not 
support the conclusion that a laminate must have distinct visible 
layers of comparable thicknesses. The expert witness has admitted 
that he is unaware of any definition of laminate, other than his 
own, that contains the “comparable thickness” requirement. This 
fact contradicts his claim that his definition is accepted by the gen- 
eral public and building materials industry as well as by the aca- 
demic and scientific communities. 

Customs believes that the expert testimony is of limited value 
and does not serve to enhance the understanding of the definition of 
“laminated” as it applies to building boards. 

The legislative history of item 245.80, TSUS, as noted by one com- 
menter, indicates the intent of Congress in enacting the provision. 
The U.S. Tariff Commission, Tariff Classification Study; Schedule 
2—Wood and Paper (November 15, 1960), page 64, notes: 


Most hardboard is presently classified in Paragraph 1413. How- 
ever, if its surface is covered with a laminate of synthetic resin 
and paper, it is classifiable in Paragraph 1403 as a manufac- 
ture of pulp if in chief value of hardboard or in Paragraph 
1539(b) if in chief value of the laminate. 


The subject product is covered with a laminate of synthetic resin 
and paper. Both paragraphs 1403 and 1539(b) are cited in the Tariff 
Classification Study as sources for item 245.80, TSUS. Accordingly, 
Customs believes that the legislative history of item 245.80, TSUS, 
supports the conclusion that the subject product is classifiable 
under that item number. 

Two commenters, one supporting the item 245.80, TSUS, laminat- 
ed board classification and one opposing, cite judicial precedent as 
supporting their respective positions. In United States v. O.M. Bax- 
ter (Inc.), 16 Cust. Ct. 257, T.D. 42868 (1928), the court supports the 
proposition that laminated products are composed of laminae or 
layers. 

In Crown Abrasive Co., Inc. v. United States, 34 Cust. Ct. 347, Abs. 
58990 (1955), the court found a grinding disc to be laminated even 
though an expert witness admitted that the layers which formed 
the disc could not be discerned visually. 

In Sommers Plastic Products Co. v. United States, 58 Cust. Ct. 
409, C.D. 3002 (1967), the court found a three-layered polyvinyl 
chloride sheeting material with a middle layer of foamed polyvinyl 
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chloride resin to be a laminated product. At the time of manufac- 
ture of the product, the layer is applied as a foam, to later harden 
to a synthetic resin. The court referred to the foaming synthetic res- 
in as a middle layer. Accordingly, a layer need not be in finished 
form at the time of construction in order for the finished product to 
be classifiable as a laminate. The Crown Abrasive and Sommers de- 
cisions contradict the definition offered by the expert witness which 
would require a laminate to be constructed of visually discernible 
layers of finished materials. 

One commenter cites various administration rulings, including 
Customs New York Ruling Letter dated March 8, 1981, (No. 
800125), Customs Ruling Letter dated June 1, 1979 (No. 060298), 
and T.D. 67-6(4), as supporting the position that the subject lap sid- 
ing is not laminated. However, these rulings confirm that the provi- 
sions of item 245.80, TSUS, apply to products that are laminated be- 
cause of the presence of a synthetic resin bond. 


DECISION 


After careful analysis of the comments submitted, and further re- 
view of the matter, Customs finds that the subject hardboard lap 
siding, which is manufactured through a process whereby a news- 
print face is overlaid on a wet wood fiber mat and combined with 
the mat through the application of heat and pressure, is classifiable 
as a building board, not specially provided for, whether or not face . 
finished: laminated boards, bonded in whole or in part, or impreg- 


nated, with synthetic resins, under item 245.80, TSUS, dutiable at 
the rate of 1.4 cents per pound plus 2.6 percent ad valorem. By let- 
ter dated May 19, 1986, this decision was reported to the Court of 
International Trade. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: October 14, 1986. 
MIcHaEL H. LANE, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 28, 1986 (51 FR 39368)] 
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19 CFR Part 111 
(T.D. 86-195) 


ANNUAL USER FEE FOR CUSTOMS BROKERS’ PERMITS 


AGENCY: Customs Service. 
ACTION: Final rule; announcement of due date of broker’s user fee. 


SUMMARY: This document advises customs brokers that for 1987 
the annual user fee of $125 that is assessed for each permit held by 
an individual, partnership, association or corporate broker is due by 
January 1, 1987. This announcement is being published to comply 
with the Tax Reform Act of 1986. Further, to be consistent with this 
Act, the document amends the Customs Regulations concerning 
payment of the user fee for 1986. 


EFFECTIVE DATE: October 31, 1986. 


FOR FURTHER INFORMATION CONTACT: Fred Burns O’Brien, 
Entry Licensing and _ Restricted Merchandise Branch 
(202-566-5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 13031 of the Consolidated Omnibus Budget Reconciliation 
Act of 1985 (Pub. L. 99-272, passed on April 7, 1986), established 
that an annual user fee of $125 is to be assessed for each customs 
broker’s permit held by an individual, partnership, association or 
corporate broker. The legislative history of this law provides that 
this fee will help to defray the costs of regulating the brokerage in- 
dustry. Accordingly, by T.D. 86-109, published in the Federal Regis- 
ter on June 11, 1986 (51 FR 21152), a new § 111.96, Customs Regula- 
tions (19 CFR § 111.96), was provided to set forth the fee. T.D. 
86-161, which was published in the Federal Register on August 26, 
1986 (51 FR 30336), and which extensively revised the Customs Reg- 
ulations relating to brokers, again set forth the $125 user fee for 
customs brokers in § 111.96. 

Section 111.96, Customs Regulations, states that the $125 user fee 
is payable for each calendar year in each district where a broker 
has a permit to do business. If a broker receives a permit at a time 
other than the beginning of a calendar year, the full $125 must be 
paid immediately. If a broker fails to pay the fee by January 1 of 
each year or immediately at the time he receives his permit, the 
district director will notify the broker in writing of failure to pay 
and revoke the permit to operate. The notice will constitute revoca- 
tion of the permit. 

Section 111.96 also discusses payment of the user fee for the re- 
mainder of calendar year 1986. It states that full payment of $125 
was due by August 5, 1986, in each district where a broker has a 
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permit to do business, and revocation will be effective August 5, 
1986, if payment is not made. 

On October 22, 1986, the Tax Reform Act of 1986 (Pub. L. 99-514) 
became law. This Act makes technical amendments to the Consoli- 
dated Omnibus Budget Reconciliation Act of 1985. Section 1893, 
Pub. L. 99-514, provides that notice of the date on which payment 
is due of the user fee for each broker permit shall be published by 
the Secretary of the Treasury in the Federal Register by no later 
than 60 days before such due date, and a broker permit may be re- 
voked or suspended for nonpayment of the fee only if notice of the 
due date is published in the Federal Register at least 60 days before 
such due date. This document notifies brokers that payment for 
1987 is due on January 1, 1987. 

Section 1893, Pub. L. 99-514, also provides that the fee for 1986 
with respect to each broker permit held by an individual, partner- 
ship, association or corporate broker is $62.50 rather than $125.00 
as set forth in Pub. L. 99-272. The revised fee is in conflict with 
§ 111.96(c)(2), Customs Regulations (19 CFR § 111.96(c)(2)), which 
was based upon Pub. L. 99-272. Because of the legislative changes 
and since the fee for 1986 has already been paid, § 111.96, Customs 
Regulations, is being amended by removing paragraph (c)(2). 

Pub. L. 99-514 also provides that if the broker permit fee paid for 
1986 exceeded $62.50, a refund shall be made of the excess or, if re- 
quested by the broker, credit may be given of the excess fee paid, to- 
wards the 1987 fee. 


EXECUTIVE ORDER 12291 


This amendment does not constitute a “major rule” as defined by 
§ 1(b) of E.O. 12291. Accordingly, a regulatory impact analysis is not 
required. 


REGULATORY FLexipitiry Act 


It is certified that the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601, et seq.), are not applicable to this amendment because 
the rule will not have a significant economic impact on a substan- 
tial number of small entities. As the amendment reflects § 1893 of 
the Tax Reform Act of 1986 (Pub. L. 99-514), any economic impact 
would be attributable to the actions of Congress and not Customs. 


INAPPLICABILITY OF PuBLIC Notice AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this amendment merely implements the above-men- 
tioned statute and neither imposes any additional burden on, or 
takes away any existing rights or privileges from, the public, pursu- 
ant to 5 U.S.C. 553(b)(B), notice and public procedure are unnecessa- 
ry, and pursuant to 5 U.S.C. 553(d)(2), a delayed effective date is not 
required. 
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Paperwork Repuction Act 


The regulation is not subject to the Paperwork Reduction Act of 
1980, Pub. L. 96-511. It is not expected to impose, or otherwise 
cause, a significant increase in the reporting, recordkeeping or oth- 
er compliance burdens on a substantial number of small entities. 


DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other offices participat- 
ed in its development. 


List oF SUBJECTS 


Administrative practice and procedure, Brokers, Customs duties 
and inspection, Imports. 


AMENDMENTS TO THE REGULATIONS 


Part 111, Customs Regulations (19 CFR Part 111), is amended as 
set forth below. 


PART 111—CUSTOMS BROKERS 


1. The authority citation for Part 111, Customs Regulations (19 
CFR Part 111), continues to read as follows: 


Authority: 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 1624, 1641. 
§ 111.3 also issued under 19 U.S.C. 1484 
§ 111.96 also issued under 19 U.S.C. 9701 
2. Section 111.96(c) is revised to read as follows. 


§ 111.96 Fees. 

(a) *s* * 

(b) ** * 

(c) User fee. An annual user fee of $125 will be assessed for each 
permit held by an individual, partnership, association or corporate 
broker. The fee is payable for each calendar year in each district 
where a broker has a permit to do business by the due date, which 
will be published in the Federal Register annually. If a broker re- 
ceives a permit at a time other than the beginning of a calendar 
year, the full $125 must be paid immediately. If a broker fails to 
pay the fee by the due date published in the Federal Register, or im- 
mediately at the time he receives his permit, the district director 
will notify the broker in writing of failure to pay and revoke the 
permit to operate. The notice will constitute revocation of the 
permit. 
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Dated: October 27, 1986. 


JouN P. Simpson, 
Acting Assistant Commissioner, 
Office of Commercial Operations. 


[Published in the Federal Register, October 31, 1986 (51 FR 39746)] 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 175 


DOMESTIC INTERESTED PARTY PETITION CONCERNING EL- 
IGIBILITY OF OIL COUNTRY TUBULAR GOODS FROM PAN- 
AMA FOR CBI DUTY-FREE TREATMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: Customs has received a petition submitted on behalf of 
a domestic interested party with respect to a Customs ruling that 
certain oil country tubular goods (OCTG) imported from Panama 
would be eligible for duty-free treatment under the Caribbean Basin 
Initiative (CBI). The petitioner contends that an incorrect Customs 
determination resulted in the finding of duty-free eligibility. Cus- 
toms had determined that the imported material from which the 
OCTG are produced undergoes a substantial transformation into a 
separate and distinct article of commerce which, in turn, is used as 
a constituent material in producing the final article which is im- 
ported into the U.S. The petitioner believes that duty should be as- 
sessed on the OCTG. This document invites comments with respect 
to the correctness of the determination of CBI duty-free eligibility. 


EFFECTIVE DATE: Comments must be received on or before De- 
cember 29, 1986. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to and may be inspected at the Regulations Control Branch, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Room 2426, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Myles B. Harmon, 
Classification and Value Division (202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to §516, Tariff Act of 1930, as amended (19 U.S.C. 
1516), a domestic interested party petition has been filed with re- 
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spect to a decision in which Customs ruled that certain oil country 
tubular goods (OCTG; i.e., oil well casing, tubing, and drill pipe) im- 
ported from Panama would be eligible for duty-free treatment 
under the Caribbean Basin Initiative (CBI). 

Under the CBI program established pursuant to the Caribbean 
Basin Economic Recovery Act (19 U.S.C. 2701 et seq.), certain arti- 
cles imported directly from a beneficiary country may be eligible for 
duty-free treatment if considered the growth, product, or manufac- 
ture of the beneficiary country, and if the sum of the cost or value 
of materials of the beneficiary country, plus the direct costs of proc- 
essing performed in the beneficiary country, is not less than 35 per- 
cent of the appraised value of the article at the time of its entry in- 
to the U.S. The CBI program is implemented by §§ 10.191-10.198, 
Customs Regulations (19 CFR 10.191-10.198). Pursuant to 
§ 10.196(a)(2), Customs Regulations (19 CFR 10.196(a)(2)), material 
of which a CBI eligible article is comprised, if not wholly the 
growth, product, or manufacture of a beneficiary country, must be 
substantially transformed in the beneficiary country into a new and 
different article of commerce in order for those materials to be con- 
sidered to be produced in the beneficiary country so that their cost 
or value may be counted toward the 35 percent value content re- 
quirement. Therefore, for the cost of materials from a non-benefici- 
ary country to be counted toward the 35 percent value-content re- 
quirement, the material first must be substantially transformed -in- 
to a new and different intermediate article of commerce and then 
must be used in the production of a new and different final article 
of commerce which is imported into the U.S. 

On November 21, 1985, Customs issued a ruling (CLA-2 
CO:R:CV:V 553739 KP) which stated that when finished OCTG 
were produced in Panama, a beneficiary country, from steel coils 
which were imported from a non-beneficiary country, there was a 
substantial transformation of steel coil into a new and different in- 
termediate article of commerce, tubular plain end tubes. Therefore, 
the cost or value of the steel coils could be counted toward the CBI 
35 percent value added requirement when the final product, OCTG, 
were imported into the U.S. The conclusion that the tubular plain 
end tubes were a separate and distinct article of commerce from the 
steel coils and from the finished product OCTG was based on a de- 
termination that the steel coil was a raw material which emerged 
from processing as tubular plain end tubes with a size and shape 
making them particularly suited for the transportation of liquids or 
gases and the tubes emerged from further processing as pipe espe- 
cially suited for use as oil well casing and tubing (i.e., OCTG), be- 
cause of considerably higher yield strength and tensile strength. In 
addition, the ruling continued, the final product OCTG met Ameri- 
can Petroleum Institute (API) specifications for different grades of 
oil well casing and tubing, whereas the steel tubes emerging from 
the first processing stage did not. Also, with threaded and, in the 
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case of tubing, upset ends, the oil well casing and tubing have a dif- 
ferent physical appearance than the unprocessed steel tubes. Ac- 
cordingly, it was held that the processing of tubes into OCTG consti- 
tuted a second substantial transformation. 

Therefore, since Customs determined that the tubular plain end 
tubes were separate and distinct articles of commerce, the value of 
the steel coil was permitted to be counted toward the 35 percent 
value-added requirement. Accordingly, the OCTG imported from 
Panama would be eligible for duty-free treatment under the CBI. 

On March 6, 1986, a petition was submitted on behalf of a domes- 
tic interested party that is a manufacturer and producer in the U.S. 
of a class or kind of merchandise similar to the merchandise which 
is imported from Panama. The petitioner claims that the processing 
in Panama of steel coil imported from a non-beneficiary country in- 
to finished OCTG does not involve the production of a new and dif- 
ferent intermediate article of commerce before the final article is 
produced. Tubular plain end tubes are not an intermediate constitu- 
ent material, as Customs ruled, because they are already OCTG, 
and the second stage of processing merely produces a higher quality 
OCTG, not a new or different article of commerce having a different 
name, character, or use from the product existing after the first 
stage of processing. 

The petitioner contends the Customs ruling is incorrect because, 
(1) tubular plain end tubes can be used in oil and gas wells after 
threading and coupling, (2) tubular plain end tubes are not 
“multifunctional” but are dedicated to oil and gas well use because 
of their high quality and expense, (3) tubular plain end tubes may 
meet API specifications but not have undergone actual API certifi- 
cation, (4) the heat treating done to tubular plain end tubes to make 
OCTG is not a substantial transformation, and (5) heat treating is 
not a substantial cost factor of stage two processing. 

For these reasons, the petitioner believes that the requirement in 
§ 10.196(a)(2), Customs Regulations, is not satisfied and the cost or 
value of the steel coil, imported to Panama from a non-beneficiary 
country, may not be counted toward the CBI value-content 
requirement. 


CoMMENTS 


Pursuant to § 175.21(a), Customs Regulations (19 CFR 175.21(a)), 
before making a determination on this matter, Customs invites 
written comments from the public on this issue. The domestic inter- 
ested party petition, as well as all comments received in response to 
this notice, will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury 
Department Regulations (31 CFR 1.4), and § 103.11(b), Customs Reg- 
ulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
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Room 2426, Customs Headquarters, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


AUTHORITY 


This notice is published in accordance with § 175.21(a), Customs 
Regulations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regula- 
tions Control Branch, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: October 15, 1986. 
Micuae. H. Lane, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 28, 1986 (51 FR 39395)] 
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UST, INc., AND TsuBakimoTo CHAIN Co., PLAINTIFFS v. UNITED STATES; 
Matcom BALDRIDGE, SECRETARY OF CoMMERCE; Bruce S. Smart, JR., 
UNpER SECRETARY OF COMMERCE FOR INTERNATIONAL TRADE; PAuL 
FREEDENBERG, ACTING ASSISTANT SECRETARY OF COMMERCE FOR TRADE AD- 
MINISTRATION; GILBERT L. KapLAN, Deputy ASSISTANT SECRETARY FOR Im- 
PORT ADMINISTRATION; LEONARD M. SHAMBON, Director, OFFICE oF Com- 
PLIANCE, DEFENDANTS 


Court No. 86-08-00993 


Before CarRMAN, Judge. 


[Plaintiff's motion for temporary restraining order and preliminary injunction de- 
nied; plaintiffs motion for a writ of mandamus continued.] 


(Decided October 10, 1986) 


MEMORANDUM OPINION 


Barnes, Richardson and Colburn (David A. Riggle on the motion) for the plaintiff. 

Covington and Burling (Douglas E. Phillips on the motion) for the defendant- 
intervenor. 

Richard K. Willard, Assistant Attorney General (Velta Melnbrencis on the mo- 
tion) for the defendant. 


CarMaN, Judge: Plantiffs filed their summons and complaint and 
an order to show cause from this Court seeking to expedite this ac- 
tion by shortening defendant’s time to answer, accelerating discov- 
ery, setting an early trial date, and determining whether or not a 
writ of mandamus should issue directing the defendant, United 
States, to complete an administrative review pursuant to § 751 of 
the Trade Agreements Act of 1979 as amended, 19 U.S.C. § 1675 
(1984) (section 751 review) up to the date of tentative revocation. 
The order further sought immediate issuance of liquidation instruc- 
tions as to plaintiffs for all periods on or after the tentative revoca- 
tion as to plaintiffs with regard to the antidumping finding on roll- 
er chain, other than bicycle, from Japan. Plaintiff also seeks a tem- 
porary restraining order and preliminary injunction alleging 
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irreparable harm if it is required to answer questionnaires issued 
by the International Trade Administration (ITA or Commerce) pur- 
suant to a section 751 review with respect to plaintiffs for the peri- 
ods subsequent to August 31, 1983. On the return date, the parties 
agreed to a schedule approved by the Court, and the answer of de- 
fendant United States was duly filed. Defendant-intervenors were 
permitted to intervene on September 23, 1986. Plaintiffs’ time to re- 
spond to the questionnaire issued by the ITA was ultimately extend- 
ed to October 10, 1986. 


BACKGROUND 
The facts as stipulated by the parties are substantially as follows: 


Defendant United States has undertaken section 751 an- 
tidumping administrative reviews for three separate periods: 
December 1, 1979-March 31, 1981; April 1, 1981-August 31, 
1983; April 1, 1985-March 31, 1986, the latter having n re- 
quested by defendant-intervenor. On September 1, 1983, the 
Commerce Department published the preliminary results of the 
administrative review for the period December 1, 1979 through 
March 31, 1981 which included a tentative determination to re- 
voke the dumping finding as to plaintiff, Tsubakimoto. The De- 
partment of Commerce has not yet issued final determinations 
for any of the review periods. 


At the time of oral argument counsel for defendant United States 


made the following representations: 


With regard to the period December 1, 1979-March 31, 1981, 
Commerce intends to complete its review and publish the final 
results by October 20, 1986; for the period April 1, 1981-August 
31, 1983, Commerce intends to publish the preliminary results 
by October 20, 1986, and the final results by January 15, 1987. 

With regard to the period April 1, 1985-March 31, 1986, 
Commerce intends to publish its preliminary results by March 
1, 1987, and the final results by June 30, 1987, if Commerce re- 
ceives the response to the questionnaire submitted to plaintiff 
by the deadline set of September 29, 1986. Insofar as its final 
decision on plaintiff Tsubakimoto’s request for revocation of the 
eee cuaeing finding is concerned, Commerce intends to publish 
its final decision 30 days after it completes its review for the pe- 
riod April 1985 through March 31, 1986. 


DISCUSSION 


I. Jurisdiction 

Plaintiffs contend that the Court has jurisdiction pursuant to 28 
§ U.S.C. 1581(i). They argue because an application for a writ of 
mandamus to compel the ITA to complete a section 751 review of a 
dumping finding is not an action for which judicial review of a de- 
termination may be made under section 516(a) of the Tariff Act of 
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1930 as amended, 19 U.S.C. § 1516a! the Court must perforce exer- 
cise jurisdiction under 28 U.S.C. 1581(i). 

Defendant argues that nowhere in 19 U.S.C. § 1516a did Congress 
provide for interlocutory judicial review of administrative delays 
pertaining to section 751 reviews. Furthermore, contends defend- 
ant, Congress granted to this Court jurisdiction to conduct interloc- 
utory reviews of only those interim agency decisions which, in its 
view, could not effectively be reviewed until after final agency ac- 
tion. Finally, 28 U.S.C. § 1581(i) was not intended to be utilized to 
circumvent the exclusive method of judicial review for counter- 
vailing and antidumping duty determinations listed at 19 U.S.C. 
§ 1516a citing United States v. Uniroyal, Inc., 687 F.2d, 467 (CCPA 
1982). 

The applicable section 28 U.S.C. § 1581(i) provides as follows: 


(i) In addition to the jurisdiction conferred upon the Court of 
International Trade by subsections (a)—(h) of this section and 
subject to the exception set forth in subsection (j) of this section, 
the Court of International Trade shall have exclusive jurisdic- 
tion of any civil action commenced against the United States, 
its agencies, or its officers, that arises out of any law of the 
United States providing for— 


(1) revenue from imports or tonnage; 


(2) tariffs, duties, fees, or other taxes on the importation of 
merchandise for reasons other than the raising of revenue; 


(3) embargoes or other quantitative restrictions on the im- 
portation of merchandise for reasons other than the protec- 
tion of the public health or safety; or 


(4) administration and enforcement with respect to the 
matters referred to in paragraphs (1)-(3) of this subsection 
and subsections (a)-(h) of this section. 


Id. 
In Royal Business Machines, Inc. v. United States, 669 F.2d 692, 
701-02 (CCPA 1982) the Court said: 


119 U.S.C. § 1516a provides in part as follows: 


Judicial review in countervailing duty and antidumping duty proceedings 
(B) Reviewable determinations.—The determinations whieh may be contested under subparagraph A are as follows: 


(i) Final affirmative determinations by the administering authority and by the Commission under section 
ne or 1673d of this title, including any negative part of such a determination (other than a part referred to in 
clause (ii)). 

(ii) A final negative determination by the administering authority or the Commission under 1671d or 1673d of 
this title, including, at the option of the appellant, any part of a final affirmative determination which specifical- 
ly excludes any company or product. ee 

(iii) A final determination, other than a determination reviewable under paragraph (1), by the administering 
authority or the Commission under section 1675 of this title. } ihe 

(iv) A determination by the administering authority, under section 1671c or 1673c of this title, to suspend an 
antidumping duty or countervailing duty investigation, including any final determination resul from a con- 
tinued investigation which changes the size of the dumping margin or net subsidy calculated, or reasoning 
underlying such calculations, at the time the suspension agreement was concluded. ue 

(v) An injurious effect determination by the Commission under section 1671c(h) or 1673c(h) of this title. 

(vi) A determination by the administering authority as to whether a particular type of merchandise is within 
= — or kind of merchandise described in an existing finding of dumping or antidumping or countervailing 

uty order. 


(3) Exception.—Notwithstanding the limitation im by pa: ph (2XAXii) of this subsection, a final affirmative 
determination by the administering authority under section 1671d or 1673d of this title may be contested by com- 
mencing an action, in accordance with the provisions of paragraph (2A), within thirty days after the date of publica- 
— in the Federal Register of a final negative determination by the Commission under section 1671d or 1673d of this 
title. 
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section 516A is not the ‘exclusive remedy for all grievances aris- 
ing from the administration of the antidumping law.’ A possible 
conflict between sections 1581(i) and 516A was foreseen by Con- 
gress and specially addressed: 


This section [1581(i)] granted the court jurisdiction over those 
civil actions which arise directly out of an import transaction 
and involve one of the many international trade laws. The pur- 
pose of this section was to eliminate the confusion which cur- 
rently exists as to the demarcation between the jurisdiction of 
the federal district courts and the Court of International Trade. 
This language made it clear that all suits of this type are prop- 
erly commenced only in the Court of International Trade and 
not in a district court 


Subsection (i) is intended only to confer subject matter juris- 
diction upon the court, and not to create any new causes of ac- 
tion not founded on other provisions of law. 

*s* * 


However, subsection (i), and in particular paragraph (4), 
makes it clear that the court not prohibited from entertaining a 
civil action relating to an antidumping or countervailing duty 
proceeding so long as the action does not involve a challenge to 
a determination specified in section 516A of the Tariff Act of 
1930. [emphasis supplied] 


Id. 
In Ceramica Regiomontana, S.A. v. United States, 5 CIT 23, 26, 


557 F. Supp. 596, 600 (1983), Judge Newman of this Court said: 


Since the contested ITA decision was made outside the scope 
of any administrative proceeding which ultimately would result 
in a determination reviewable under 19 U.S.C. § 1516a and 28 
U.S.C. § 1581(c), obviously this is the circumstance in which 
oe a that the Court’s residual jurisdiction could 

invoked. 


Id. 

Judge Newman pointed out in Ceramica that the Court of Ap- 
peals in Royal Business Machines anticipated actions where the 
contested administrative decision might arise between the final de- 
termination and an administrative review. In these situations the 
plaintiff may invoke the Court’s broad residual jurisdiction under 
28 U.S.C. § 1581(i). Ceramica, 5 CIT at 27-28, 557 F.Supp. at 601. 

If this Court did not have such broad jurisdictional powers, it is 
not too difficult to imagine circumstances where a possible recalci- 
trant ITA might determine never to complete a section 751 review 
simply to escape judicial scrutiny. This clearly would thwart the 
will of Congress and the entire administrative process. 

Defendant’s reliance upon United States v. Uniroyal, as also dis- 
tinguished in Ceramica, is again misplaced “since [Uniroyal] did not 
involve the applicability of 28 U.S.C. § 1581(i) vis-a-vis 19 U.S.C. 
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§ 1516a.” Ceramica, 5 CIT at 28, 557 F.Supp. at 601. Accordingly, 
the Court holds that it may exercise jurisdiction under section 
1581(i) concerning the administration of section 751 reviews. 


Il. Preliminary Injunction 

It is well established that whether or not a preliminary injunc- 
tion should be granted depends upon an examination of four 
factors: 


(1) the threat of immediate and irreparable harm; 
(2) the likelihood of success on the merits; 


(3) whether the public interest is better served by issuing rath- 
er than denying the injunction; and 


(4) whether the balance of hardships to the parties favors the 
issuance of an injunction. 


Zenith Radio Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 
1983); S.J. Stile Associates, Ltd. v. Snyder, 68 CCPA 27, 30, 642 F.2d 
522, 525 (1981); American Customs Broker Co. v. United States Cus- 
toms Service, —— CIT ——, Slip Op. 86-56 (May 27, 1986). 

Irreparable injury is harm which cannot be reasonably redressed 
in a court of law. National Juice Products Association v. United 
States, —— CIT ——, 628 F. Supp. 978, 984. What is critical is the 
immediacy of the harm not its magnitude. See S.J. Stile Associates 
v. Snyder, 68 CCPA 27, 30, 642 F.2d 522, 525 (1981). On the other 
hand, litigation expenses, even substantial and unrecoverable costs, 
have been held insufficient to constitute irreparable injury. Renego- 
tiation Bd. v. Bannercraft Clothing Co., Inc., 415 U.S. 1, 24 (1973). 

Plaintiffs contend they will endure unnecessary and irreparable 
harm if an injunction is denied. Preparing the questionnaires will 
require massive amounts of time and other resources. No procedure 
exists for recovering these costs. If the tentative revocation can be 
made final before the questionnaire is completed plaintiffs argue, 
these costs can be avoided. 

Plaintiffs imposition does not satisfy prevailing tests for immedi- 
ate and irreparable harm. No showing has been made that the data 
is unavailable or unnecessarily burdensome to procure. Plaintiffs 
should have ready access to data for the periods in question. It is 
not enough to show merely plaintiffs may incur costs to complete 
the required questionnaire. Cf. Matsushita Electric Industrial Co., 
Ltd. v. United States, —— CIT ——, Slip Op. 86-84 (August 12, 
1986), appeal docketed, No. 86-1678 (Fed. Cir. Sept. 15, 1986). Ex- 
pending resources for this purpose, moreover, is a slight burden in 
light of the requirement and public need for current data. See, e.g., 
Freeport Minerals Co. v. United States, 776 F.2d 1029, 1032 (Fed. 
Cir. 1985). 

The public interest and the balance of hardships favor the denial 
of this application. Commerce has been entrusted with the duty of 
administering the antidumping laws, a function which cannot be 
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carried out efficiently with undue judicial interference. With such 
an important public duty at issue, the burden to plaintiff is small in 
comparison. If the Court were to grant the release sought by plain- 
tiffs, Commerce would be forced to decide whether or not to invoke 
the antidumping finding as to plaintiff Tsubakimoto based upon da- 
ta that is three-years old, despite the availability of more current 
data. 

It seems appropriate to allow the ITA an opportunity to fully re- 
view all the data that is required and readily available to plaintiffs. 
After having received the information from the response to the 
questionnaire of Commerce, the ITA may well determine to revoke 
the dumping order and discontinue the subsequent section 751 re- 
views. Should the response produce evidence of a likelihood of a re- 
sumption of sales at less than fair value, on the other hand, the ITA 
can take the administrative action it deems appropriate. 

The same conclusion seems warranted with respect to the meth- 
odology employed by Commerce. As long as the methodology adopt- 
ed by Commerce is reasonable, it would seem better to leave its de- 
termination intact. If the Court were to decide otherwise, the agen- 
cy might be bound by methodology which could be clearly erroneous 
and productive of bizarre and unreasonable results. 

The case at bar is distinguished from Matsushita Electric Indus- 
trial Co. since the Court in that case did not address the full scope 
of Freeport Minerals. 

The Court denies plaintiff's application for a preliminary injunc- 


tion and directs that plaintiffs shall have until November 18, 1986 
to respond to and comply with the questionnaire required by Com- 
merce which response was stayed until October 10, 1986 in these 
matters. 


III. Mandamus 

The Court now turns to the question of whether or not a writ of 
mandamus should issue. 

Mandamus is an extraordinary equitable remedy which should be 
employed to compel the performance of a ministerial duty specifi- 
cally enjoined by law where performance has been refused, and no 
meaningful alternative remedies exist. See, Kerr v. United States 
District Court, 426 U.S. 394, 402 (1976); Canadian Tarpoly Co. v. 
United States International Trade Commission, 640 F.2d 1322, 1325 
(CCPA 1981); Landis Tool Division v. United States International 
Trade Commission, 614 F.2d 766, 767 (CCPA 1980). 

Defendant United States maintains “there are no good reasons 
for expediting this case,” and the request for an expedited trial 
should be rejected. Defendant further contends if the Court were to 
order the publication of final results of administrative reviews prior 
to the time the reviews were completed, the Court would be inter- 
fering improperly with the discretion of the Secretary of Commerce. 
Furthermore, the delay for the completion of the various section 
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751 reviews beyond the time stated at 19 U.S.C. § 1675(a) is directo- 
ry and not mandatory, citing Phillip Brothers Inc. v. United States, 
630 F.Supp. 1317 (1986). 

Plaintiff contends the section 751 reviews should have been com- 
pleted within 12 months, and the failure to complete the reviews 
within that time frame violated statutory and regulatory mandates. 
Plaintiff argues the relief sought is to compel the ITA to complete 
the administrative review as set out in the statute and otherwise 
proceed as required by law. 

While frustrated by the seemingly unexplained delays of defen- 
dant to complete the section 751 reviews, the Court is nevertheless 
cognizant of defendant’s proposed schedule to complete these exami- 
nations as referred to above. Even though the timetable for the 
completion of section 751 reviews as required by 19 USC § 1675 has 
been held to be directory and not mandatory in nature, this does 
not mean the schedule can be ignored see, e.g., American Permac, 
Inc. v. United States, 10 CIT—, Slip Op. 86-83 (August 12, 1986). 
There must be a reasonable time in which the agency must per- 
form. These matters cannot be allowed to drag on forever. Because 
mandamus is an extraordinary remedy to be employed only when 
there is no meaningful alternative and because defendant’s pro- 
posed schedule appears to be such an alternative, the Court will not 
decide at this point whether or not to issue a writ of mandamus. 
The parties will adhere to the schedule proposed by defendant Unit- 
ed States as modified and extended by this Court. This case will be 
continued until August 10, 1987. The parties will render a status re- 
port concerning the progress of the section 751 reviews to the Court 
on the first Monday of each month commencing November 1986. 
The report, which must be submitted in writing, may be prepared 
collectively or severally at the option of the parties. 


(Slip Op. 86-101) 


UnireD STATES, PLAINTIFF v. ONE JRep_ LamsorcHINni (VIN 
ZA190000ELA12133, and One Biack'¥ LamsorcHINI (VIN 
ZA190000ELA12144), DEFENDANT 


Court No. 85-10-01393 
ORDER 


(Decided October 10, 1986) 


DiCar1o, Judge: In conformity with the order of the United States 
Court of Appeals for the Federal Circuit dismissing Appeal No. 
86-1015 as moot and ordering that the Court of International Trade 
vacate the judgment from which the United States appealed, it is 
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hereby OrpeErED that the judgment of January 6, 1986 in Court No. 
85-10-01393 be and hereby is vacated. 


(Slip Op. 86-102) 
Detroit ZOOLOGICAL SOCIETY, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-2-00275 
[Plaintiff's motion to supplement complaint granted in part, defendant’s motion to 
dismiss denied.] 
(Decided October 7, 1986) 
Edmund Maciorowshi, for plaintiff. 
Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 


Charge, International Trade Field Office, Kenneth N. Wolf, Civil Division, United 
States Department of Justice, for defendant. 


OPINION 


Restani, Judge: This matter is before the court on plaintiff's mo- 
tion to amend and supplement complaint and defendant’s motion to 
dismiss. 

The facts are as follows. Plaintiff filed suit on February 18, 1985 
challenging the rate of duty which it was required to assert upon 
entry of certain locomotives and coaches for a “zoo train.” Plaintiff 


claimed that the entries were deemed “liquidated” pursuant to 19 
U'S.C. § 1504(a) (1982 & West Supp. 1986) (deemed liquidation if no 
liquidation within, inter alia, one year of entry). Jurisdiction was 
asserted, inter alia, under 28 U.S.C. § 1581(i) (1982), the residual ju- 
risdictional provision of this court. Plaintiff later sought to amend 
its complaint to allege jurisdiction under 28 U.S.C. § 1581(a) (1982) 
(challenge to denial of protest of liquidation decision). In Detroit Zo- 
ological Society v. United States, 10 CIT ——, 630 F. Supp. 1350 
(1986), this court ruled that 28 U.S.C. § 1581(a) was the only poten- 
tial basis of jurisdiction and allowed plaintiff the opportunity to 
conduct discovery to establish the requisite jurisdictional facts. The 
parties continue to disagree about whether deemed liquidation had 
occurred before plaintiffs original protests, but it has been estab- 
lished that every protest denial at issue occurred after filing of the 
original suit. 

Plaintiff asserts that even if liquidation by operation of law did 
not occur before suit was filed, it should be permitted to amend and 
supplement its complaint to allege the new liquidations, subsequent 
protests and denials of protests which have now occurred. Defend- 
ant argues that the granting of such a motion would expand the 
court’s jurisdiction beyond that allowed by Congress. 

Denial of protest is clearly a prerequisite to suit under 28 U.S.C. 
§ 1581(a), but in at least one case before this court a plaintiff was al- 
lowed to continue suit under section 1581(a) where denial of protest 





U.S. COURT OF INTERNATIONAL TRADE 25 


occurred after the complaint was filed. Dismissal of suit would have 
been “an empty formalism.” Wear Me Apparel v. United States, 1 
CIT 194, 197, 511 F. Supp. 814, 817 (1981). Likewise in Matthews v. 
Diaz, 426 U.S. 67, 72-73 (1976) a non-waivable jurisdictional re- 
quirement of administrative presentment of claim was satisfied by 
steps taken after the applicant joined a class action. In neither of 
these cases, however, was there a discussion of any prejudice to the 
defendant, and the Wear Me Apparel court strongly implied there 
was none in that case. 

On the other hand, where the addition of parties is necessary to 
confer federal jurisdiction, various cases indicate that in order to 
avoid the improper exercise of subject matter jurisdiction, the case 
should be dismissed or treated as a new suit commencing with the 
service of a new summons. See Pressroom Unions—Printers League 
Income Fund v. Continental Assurance Co., 700 F.2d 889, 893-94 
n.9 (2nd Cir.), cert. denied, 464 U.S. 845 (1984). In a case somewhat 
more analogous to the one at hand, Church of Scientology of Colora- 
do v. United States, 499 F. Supp. 1085, 1088 (D. Colo. 1980), the 
court did not allow amendment to assert the jurisdictional require- 
ment of payment of disputed taxes where full payment had oc- 
curred after suit was filed. Both of these cases indicate that 28 
U.S.C. § 1653 (1982) is intended to permit amendment of complaints 
for the assertion of jurisdictional facts which existed at the time of 
suit, but were not asserted in the original complaint. Defendant ar- 
gues that amendments under Rule 15 to correct jurisdictional alle- 
gations may not go beyond what is permitted by section 1653. As 
the Pressman case implies, however, a supplemented complaint 
which, in essence, commences a new suit, that is, which does not re- 
late back to the original complaint must be analyzed on another ba- 
sis. Such a supplement does not have substantive effects, and is 
merely a matter of procedural efficiency. See, e.g., Hackner v. Guar- 
anty Trust Co. of New York, 117 F.2d 95 (2nd Cir.), cert. denied, 313 
U.S. 559 (1941) (proper plaintiff allowed to continue suit originally 
commenced improperly.) 

The interrelationship of Rule 15, 28 U.S.C. § 1653, the joinder 
rules, and the statutes conferring federal subject matter jurisdiction 
need not be discussed fully here. Most of the cases explaining these 
interrelationships arise in diversity cases or concern the applicable 
statute of limitations and shed little light on this case. Whatever 
the result of harmonizing these authorities, Rule 15(d) has its own 
limits, which also must be applied. That is, a supplement must be 
“upon such terms as are just.” Thus, the court must examine the 
potential consequences of a supplemented complaint. 

As indicated, the plaintiff does not seek to save its suit from run- 
ning of the statute of limitations by relating the supplement back to 
the original complaint. Plaintiff has time to bring an entirely new 
suit. Furthermore, there is a question as to whether relation back 
under Rule 15(c) applies to supplements under Rule 15(d). The bet- 
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ter rule would seem to be that it does. See 6 Wright and Miller, Fed- 
eral Practice and Procedure § 1508 (1971). Nonetheless, there is no 
indication that relation back is mandated if the phrase “upon such 
terms as are just” in Rule 15(d) compels a different result. 

The court does have discretion to dismiss this action. Such dismis- 
sal, however, would cause delays—inconveniencing the parties and 
the court. Plaintiff would also be required to pay a new filing fee, 
draw up new papers, and under 28 U.S.C. § 2644 (1982) could only 
obtain interest calculated from the date of its summons in the new 
action, if it-:prevailed. On the other hand, a supplemented complaint 
which was permitted to relate back might require any interest on 
excess duties collected to be calculated from a date prior to the time 
plaintiff was permitted to file suit under the applicable statute.! 
The imposition of interest on this basis would prejudice defendant. 

The court does not wish to penalize plaintiff for filing a motion to 
supplement and amend its complaint rather than a new action. As 
stated in Hackner.v. Guaranty Trust, 117 F.2d at 98, “there is no 
particular magic in the way [a suit] is instituted.” Nor does the 
court wish to encourage the premature filing of suits by perhaps 
triggering the payment of additional interest. There is one course of 
action which will avoid almost all undesirable effects and which 
will allow this action to “continue * * * without the delay and ex- 
pense of a new suit, which at long last will merely bring the parties 
to the point where they now are.” Jd. The court will require plain- 
tiff to file a new summons in this action. The question of whether a 
summons may be deemed to have been filed earlier will be decided 
only if plaintiff prevails and it is necessary to calculate interest. In 
any case, no summons will be deemed to be filed any earlier than 
the date on which plaintiff could have brought suit under 28 U.S.C. 
§ 1581(a), in the first instance. 

In this case, if the protests of deemed liquidation were valid, a 
summons might be deemed to have been filed when the first protest 
denials occurred inasmuch as suit was ongoing at that point and the 
jurisdictional requirements of 28 U.S.C. § 1581(a) would have been 
met. If there were no deemed liquidations before the original pro- 
tests were filed, plaintiff's latest protests were the only valid ones, 
and the effective denials of protest occurred on July 22, 1986, at 
which time the prerequisites to jurisdiction were fulfilled. The court 
has examined the evidence discovered by plaintiff since this court’s 
last opinion in this matter. It reveals an ongoing dialogue between 
plaintiff and defendant such that the original extensions of time for 
liquidation cannot be said to have been an abuse of discretion. Thus, 
there was.no deemed liquidation prior to plaintiffs original pro- 
“T Under 28 U.S.C. § 2644 interest runs from the time of filing a summons in an action challenging the denial of a protest. 
Plaintiff did not file a summons with the first amended complaint challenging the protest denials, but was ready to do so. 


Whether or not the statute would permit interest to be calculated from the date of the first summons or any later, but pre- 
mature, summons is not decided here. It is decided, however, that § 2644 allows a court to limit the accrual of interest to 


_ the period after the date on which the summons could be filed according to the statute. Section 2644 must be interpreted to 


allow a court to adjust procedures to accomplish the most efficient processing of a particular case to the extent such adjust- 
ed procedures do not conflict with Congressional intent. Obviously, the intent of § 2644 is to have interest run from the time 
a valid summons is filed. The result reached here serves that intent. 
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tests.? Therefore, for purposes of section 2644, interest, if imposed, 
may be calculated from a date no earlier than July 22, 1986, the 
date of the last valid protest denial challenged in this action. Ac- 
cordingly, the First Amended and Supplemented Complaint is ac- 
cepted, and the action will be deemed to have been commenced by a 
new summons filed on the date it is actually filed or on a date no 


erning the timing and scope of the answer to be filed. The court in- 
dicated that defendant should address the merits of the classifica- 
tion issue. Although a second year had passed without liquidation 
and without an extension of the time for liquidation, the deemed 
liquidation which then occurred did not dispose of the litigation. 
The court adopted note 9 of its earlier opinion in this action. Detroit 
Zoological Society v. United States, 630 F. Supp. at 1355. The court 
stated there that for purposes of deemed liquidation, an entry is 
deemed liquidated at the rate of duty set forth in the entry papers, 
as required by the Customs Service, not at the rate at which the im- 
porter indicates to Customs he wishes to enter the merchandise. SO 
ORDERED. 


(Slip Op. 86-103) 


Kamar INTERNATIONAL INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-05-00718 
Before DiCar.o, Judge. 


Plaintiff challenges classification of stuffed toys representing the fictional charac- 
ter E.T. the Extra-Terrestrial under item 737.95 of the Tariff Schedules of the Unit- 
ed States (TSUS), contending that the articles are toy figures of an “animate” object 
properly classifiable under item 737.30, TSUS. Defendant argues that “animate” 
within the meaning of the TSUS is limited to representations of either humans or 
real, existing animals. 

Held: The imports are representations of an “animate” object and are properly 
classified under item 737.30, TSUS. The term “aniniate” within the meaning of the 
TSUS includes an imaginary creature with animal or humanoid characteristics that 
possesses animal life as opposed to mechanical or plant life. 

(Judgment for plaintiff.] 


(Decided October 16, 1986) 


Stedina & Deem (Charles P. Deem) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Department of Justice (Nan- 
cy E. Reich) for defendant. 


2 Apparently, “deemed liquidation” eventually occurred after the one-year extensions expired, but there were no protests 
of such deemed liquidation before the protests of the physical liquidations. 
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MEMORANDUM AND OPINION 


DiCar.o, Judge: Plaintiff challenges the United States Customs 
Service (Customs) classification in 1982 of stuffed toys from Taiwan 
depicting E.T. the Extra-Terrestrial (E.T.) as created by the movie 
and novel of the same name under item 737.95 of the Tariff Sched- 
ules of the United States (TSUS) covering other toys, not specially 
provided for (“nspf”) dutiable at 13.6% ad valorem. Plaintiff con- 
tends the imports are entitled to entry duty-free pursuant to 19 
U.S.C. § 2463(b) under item 737.30, TSUS, as toy figures of an “ani- 
mate” object. The case was submitted to the Court in lieu of trial 
upon an agreed statement of facts and submission of exhibits. 

The question presented is whether stuffed toys depicting the 
imaginary character E.T. which do not represent any person or 
thing known to be living on earth or elsewhere are “toy figures of 
an animate object” within the meaning of item 737.30, TSUS. De- 
fendant contends that they are not, but the Court finds to the 
contrary. 

Congress offered no guidance on the precise definition of the 
phrase “animate object” as used in paragraph 1513 of the Tariff Act 
of 1930 which later became item 737.30, TSUS. In the absence of 
contrary legislative intent or proof of a different commercial desig- 
nation, a tariff term is to be construed in its commonly received and 
popular sense. See Armand Schwab & Co., Inc. v. United States, 32 
CCPA 129, 132, C.A.D. 296 (1945); Ozen Sound Devices v. United 
States, 67 CCPA 67, C.A.D. 1246, 620 F.2d 880 (1980). 

In H. Hudson Dobson v. United States, 28 Cust. Ct. 290, C.D. 1424 
(1952), the court determined the common meaning of the term “ani- 
mate object.” In Hudson, the court was confronted with a similar 
classification problem involving certain “Dinky Toys” which were 
metal toys of trucks or motorcycles with permanently attached rep- 
licas of human figures. Defining “animate object” the court stated 
“an ‘animate’ object is one representing animals or people, that is, 
possessing animal life, and that inanimate objects are those which 
are not endowed with animal life, such as benches, trees, fences, 
etc.” Id. at 293. The court concluded that the items, clearly a blend 
of animate figures and inanimate vehicular objects, were not 
“figures or images of animate objects” within the meaning of the 
tariff schedules. Jd. 

The enactment of the TSUS by Congress in 1962 did not affect 
the Hudson definition and it is presumed to be ratified and adopted 
in the absence of express history indicating a contrary intent. See, 
e.g., United States v. Bassichis Co., 16 Ct. Cust. App. 410, 414, T.D. 
43133 (1928); United States v. D. H. Grant & Co., Inc., 47 CCPA 20, 
27, C.A.D. 732 (1959). Defendant contends that this definition as re- 
lied on and interpreted in later cases evidences an intention to limit 
the term “animate object” to either humans or real, existing ani- 
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mals to the exclusion of unreal, imaginary creatures with animal or 
humanoid characteristics. 

Defendant first relies upon the decision in Lewis Galoob Co. v. 
United States, 66 Cust. Ct. 484, C.D. 4239 (1971) where the court 
ruled that “Swivel-O-Matic” toy robots were not animate objects be- 
cause they did not represent a living being. The toy robot in Galoob 
could rotate its head 360 degrees and shoot guns from its chest cavi- 
ty. Finding these qualities “inhuman” the court concluded that “the 
addition of ‘facial’ features to what otherwise represents a robot or 
inanimate being is not sufficient to transform the present article in- 
to a figure of an animate object for the reason that the article does 
not represent any living being.” Jd. at 486. 

Defendant’s reliance on Galoob in misplaced. The court concluded 
that a robot is not an animate object because it is not a living thing 
endowed with life. This result is consistent with the earlier holding 
in Louis Marx & Co. v. United States, 40 Cust. Ct 610, Abs. 62104 
(1958) where the court found “mechanical walking robots” not to be 
animate objects because they represented a mechanical device oper- 
ating through scientific or mechanical media rather than animal 
life. Galoob does not stand for the proposition that the term “ani- 
mate” excludes imaginary creatures with animal or humanoid 
characteristics. 

Defendant next seeks support from Louis Marx & Co. v. United 
States, 66 Cust. Ct. 139, C.D. 4183 (1971) to limit the “living things” 
included as animate objects to only real or existing creatures. In 
Marx the court rejected a classification of imports from the “Me- 
chanical Hopping Munchie Melon Series” as animate objects under 
the TSUS. The court characterized the imports as representing “a 
melon, a corn and a banana with facial features added” and rea- 
soned that in effect they represented toy figures of simply inani- 
mate plant life rather than an animate object. Jd. at 143. 

Although the plaintiff in Marx argued that an animate object can 
represent an imaginary or fictional character, the court did not ad- 
dress this issue. Instead, the court held the merchandise to rep- 
resent the plant kingdom finding it inanimate since it did not rep- 
resent a living being possessing animal life. 

The term “animate object” has not been judicially limited, as de- 
fendant contends, only to toy products which represent a living spe- 
cies of person or animal known on earth. If defendant were correct 
in its interpretation of “animate,” potential classifications would re- 
sult in illogical distinctions. Assuming a stuffed toy of Captain Kirk 
of Star Trek fame was not classifiable as a doll, it would be odd to 
have such a toy included in a category for animate objects while a 
similar stuffed toy of a fictional creature from the imaginary planet 
Vulcan, such as Mr. Spock, would be excluded. This result seems es- 
pecially incongruous when the only apparent differences between 
the two would be Mr. Spock’s pointy ears and total lack of human 
emotion. 
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The precedent relied upon by defendant stands for the proposition 
that “animate” refers to living beings possessing animal life as op- 
posed to robots or plants. This definition of animate object is broad 
enough to encompass fictional creatures with humanoid or animal 
features and characteristics that represent purported life forms on 
other planets. 

The stuffed E.T. exhibits before the Court have humanoid or 
animal features such as eyes, nose, mouth, arms, hands, fingers, 
legs, feet and toes. The movie and book about E.T. reveal that E.T. 
possesses most traits associated with humans. In these respects, 
E.T. even though fictional represents or characterizes a living being 
possessing animal life as opposed to robot or plant “life.” 

Finally, defendant argues that defining animate object to include 
unreal, imaginary creatures places an undue burden on Customs. 
According to defendant, Customs cannot be presumed to know or 
forced to discover the subjective characteristics of mythical or ficti- 
tious characters in order to determine if toy representations of such 
are living beings defined as animate objects within the meaning of 
the TSUS. The Court points out that Customs has been willing to 
address and evaluate the subjective characteristics of fictional char- 
acters in the past to determine if such are animate within the 
TSUS. See “Classification: Figures Inspired by the Movie, ‘Star 
Wars,’” C.S.D. 99-501 (July 11,1979) (reasoning that toy figures of 
“Sand People,” “Jawa” and “Chewbacca” are classifiable as toy 
figures of animate objects because as depicted in the movie Star 
Wars they are living beings endowed with animal life). 

Subsequent to institution of this case, Congress created new tariff 
provisions for toy figures of “inanimate” objects, items 737.47 and 
737.49, TSUS. Act of Jan. 12, 1983, Pub. L. No. 97-446, § 113, 96 
Stat. 2329, 2334 (1982) (effective Jan. 27, 1983). While passed too 
late to be controlling on the issue presented here, these provisions 
might have impact upon future imports of this nature. Ruling in 
the present action in reliance on the caselaw as it existed at the 
time of entry of the merchandise, the Court finds that the presump- 
tion of correctness has been rebutted and that the articles in ques- 
tion are properly classified under item A737.30, TSUS, as “toy 
figures of an animate object.” Judgment will be entered according- 
ly. So ordered. 


(Slip Op. 86-104) 


British STEEL CorP, ET AL., PLAINTIFFS v. UNITED STATES, ET AL., DEFEND- 
ANTS, ALLEGHENY LUDLUM STEEL CorpP., ET AL., DEFENDANTS-INTERVENORS 


Court No. 83-7-01032 
Before BERNARD Newman, Senior Judge 
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[Plaintiffs’ application for preliminary injunction denied, without prejudice to 

renewal.] 
(Dated October 17, 1986) 

Steptoe & Johnson (Richard O. Cunningham, Charlene Barshefsky and William L. 
Martin, IT, Esqs. of counsel) for plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation branch, and Sheila N. Ziff, Esq., for defendants. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Esq., of counsel) for defendants- 
intervenors. 


BERNARD Newman, Senior Judge: 


INTRODUCTION 


Plaintiffs British Steel Corporation and British Steel Corporation, 
Inc. move pursuant to Rule 65(a) of the rules of this court to enjoin 
defendant United States from liquidating any entries of stainless 
steel plate from the United Kingdom, which were entered or with- 
drawn from warehouse for consumption on or after April 1, 1985 
and exported prior to March 1, 1986 (hereinafter “the 1985-86 en- 
tries”). Plaintiffs seek a preliminary injunction pertaining to these 
entries pending a determination of the merits of their claim that 
the Department of Commerce (“Commerce”) is required to first con- 
duct an administrative review in accordance with section 751 of the 
Trade Agreements Act of 1979, as amended by the Tariff and Trade 
Act of 1984, 19 U.S.C. § 1675 (hereinafter section 751), of the coun- 
tervailing duty rate applicable in the above-mentioned review peri- 
od. Further, plaintiffs seeks to prevent liquidation of 1985-86 en- 
tries under the provisions of 19 U.S.C. § 1516a(c)(2), irrespective of 
whether there is a section 751 review. 

Defendants and intervenor oppose plaintiffs’ application contend- 
ing that the issues raised, namely, whether plaintiffs made a timely 
request for a section 751 review covering the 1985-86 entries, and 
the appropriate duty rate at which the entries covered by that re- 
view period are to be liquidated, constitute a new and distinct cause 
of action which is outside the scope of the pleadings and not juris- 
dictionally cognizable in the present action. Moreover, defendants 
urge that the court lacks jurisdiction in the current action to grant 
the requested injunctive relief under section 1516a(c)(2). 


BACKGROUND 


On April 27, 1983 Commerce published its final affirmative coun- 
tervailing duty determination covering stainless steel plate imports 
from the United Kingdom (48 Fed. Reg. 19,048), and on June 23, 
1983 Commerce issued a countervailing duty order respecting such 
merchandise (48 Fed. Reg. 28,690). Subsequently, on July 21, 1983, 
plaintiffs filed the present action challenging the final determina- 
tion of April 27, 1983. 

After proceedings in compliance with Rule 56.1 of the rules of 
this court, the actin was twice remanded: British Steel Corp. v. 
United States, 9 CIT ——, Slip Op. 85-26, 605 F. Supp. 286 (March 
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8, 1985); British Steel Corp. v. United States, 11 CIT ——, Slip Op. 
86-37, 632 F. Supp. 59 (March 31, 1986) (defendants’ motion for re- 
hearing pending; remand suspended pending defendants’ motion for 
vacatur) (British Steel ID. 

During the pendency of British Steel IT, Commerce conducted an- 
nual reviews of the countervailing duty order, as required by sec- 
tion 751! for the periods February 10, 1983 to March 31, 1984, and 
April 1, 1984 to March 31, 1985. Under the provisions of section 
751, then in effect, the first periodic review commenced automati- 
cally; the second review was requested by British Steel on October 
15, 1985.2 Respecting the 1985-86 entries, plaintiffs move to enjoin 
liquidation of these entries pending a judicial determination of 
whether Commerce has wrongfully refused to initiate an adminis- 
trative review for that time period. 

Taking the position that British Steel did not file a timely request 
for an administrative review under section 751, Commerce has in- 
structed Customs to proceed with liquidation of the 1985-86 entries 
at a rate equal to the estimated countervailing duties deposited on 
the entries at the time of entry or withdrawal from warehouse for 
consumption in accordance with its regulations. See 19 CFR 
§ 355.10(d). The court is advised by plaintiffs that Customs liquidat- 
ed one entry on September 19, 1986 following Commerce’s instruc- 
tions. Upon discovering that Customs was liquidating the 1985-86 
entries on the basis of the estimated duty deposit rate, plaintiffs ap- 


plied ex parte for a temporary restraining order preventing the gov- 
ernment from liquidating the 1985-86 entries, which order was 
granted on October 3, 1986 at 6:30 P.M. Plaintiffs now seek a pre- 
liminary injunction pendete lite. 


OPINION 


I 


The within action was instituted under 28 U.S.C. § 1581(c) and 19 
U.S.C. § 1516a(aX2\(B) challenging the final affirmative subsidy de- 
termination of April 27, 1983 concerning stainless steel plate from 
the United Kingdom (48 Fed. Reg. 19,048). Plaintiffs challenged 


! The purpose of a section 751 review is twofold: first, on the basis of the information obtained during the review, Com- 
merce calculates the amount of subsidies obtained by the company in the review period and liquidates the entries in that 
period according to the rates calculated; second, Commerce then uses the same figure to set the estimated duty rate for the 
following year, according to which deposits on entries in that year will be required. See Zenith Radio Corp. v. United States, 
1 CAFC 74, 710 F.2d 806 (Fed. Cir. 1983). 

? This review was commenced on request rather than automatically because section 751 was amended by the Tariff and 
Trade Act of 1984 to provide that reviews are no longer undertaken by Commerce automatically, but rather only on the re- 
quest of an interested party. In the absence of any such request, Commerce instructs Customs to assess duties on entries in 
the relevant review period at rates equal to the cash deposit or bond required at the time of entry. See 19 C.F.R. § 355.10(d). 

3 The United States and the Commission of the European Communities recently concluded an arrangement whereby the 
European Community’s exports of certain steel products, including stainless steel plate from the United Kingdom, to the 
a States are limited, effective March 1, 1986 through September 30, 1989. This arrangement was conditioned in part 

pon the revocation of existing antidumping and countervailing duty orders. As a consequence of the arrangement, the 
United States petitioners in the present action notified Commerce that they were no longer interested in the maintenance 
of the countervailing duty order contested in this action and requested that the order be revoked. Accordingly, Commerce 
conducted an administrative review based upon changed circumstances, provided for in 19 U.S.C. § 1675(bX1), and issued a 
Notice of Final Results of Changed Circumstances Administrative Review and Revocation of Countervailing Duty Order, 
which Notice was published on August 14, 1986 (51 Fed. Reg. 29,144). 

Defendants’ motion for vacatur of this court’s remand order in British Steel IJ and entry of a final judgment is pending 
before the court. The predicate of defendants’ motion is that intervening circumstances have rendered the remand as un- 
necessary and the present case as moot. Plaintiffs have interposed an opposition to the motion for vacatur. 
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Commerce’s decision to countervail certain subsidies and the valua- 
tion methodology used to calculate the countervailing duty rate. 

The administrative action challenged in the present action by 
plaintiffs’ application for a temporary restraining order and prelim- 
inary injunction is, essentially, Commerce’s determination that no 
timely request for a review, in accordance with its published notice 
on June 10, 1986 (51 Fed. Reg. 21,011) had been received, and there- 
fore, that it would not conduct a section 751 review for the period of 
April 1, 1985 to March 1, 1986, but would liquidate those entries 
without an administrative review. 

Patently, plaintiffs’ new claim raises issues that are entirely un- 
related to the administrative determination that is contested in this 
action, and completely outside the scope of the pleadings in the 
present case. Indeed, the administrative action for which plaintiffs 
now seek judicial review does not involve a determination specified 
in 19 U.S.C. § 1516a, and hence, does not come within the ambit of 
that provision. Consequently, the court agrees with defendants and 
intervenor that in order to contest Commerce’s refusal to conduct a 
section 751 review, plaintiffs must commence a new action pursu- 
ant to 28 U.S.C. § 1581(i). That residual jurisdictional provision per- 
mits the court to review, inter alia, certain countervailing and an- 
tidumping duty determinations that do not fall within the court’s 
jurisdiction under 19 U.S.C. § 1516a and 28 U.S.C. § 1581(c). 

Plaintiffs cannot, by means of now enjoining liquidation of the 
1985-86 entries, enlarge the scope of the existing action, which in- 
volves a challenge to the 1983 final affirmative countervailing duty 
determination, to embrace plaintiffs’ new and totally different 
claim that Commerce refuses to conduct a section 751 review cover- 
ing the 1985-86 entries. As aptly phrased by intervenor, British 
Steel is attempting to “bootstrap its new cause of action onto the 
pending case”, and “British Steel simply is trying to evade the stat- 
utory requirement that it file a summons and complaint to com- 
mence a new action” (Intervenors brief, pp. 2-3). 

Moreover, the duty assessment rate for the 1985-86 entries is not 
governed by the administrative record or remand proceedings in 
this action. If plaintiffs are entitled to an administrative review 
under section 751 for the 1985-86 entries, assessment of counter- 
vailing duties for those entries would be governed by the results of 
that administrative review based upon the record therein. On the 
other hand, if plaintiffs failed to timely request an administrative 
review, the countervailing duty assessment mus be made at a rate 
equal to the estimated duty deposit rate at the time of entry. 19 
CFR § 355.10(d). If a party believes that the estimated duty deposit 
rate is erroneous, the prescribed procedure is that such party re- 


‘ Plaintiffs, of course, could challenge the results of the administrative review in conformance with 19 U.S.C. 
§ 1516(aX2XBXiii) and move to enjoin liquidation of the entries pending judicial review. Judicial review of the results of sec- 
tion 751 administrative reviews are based upon the administrative record of each review. Silver Reed America, Inc. v. Unit- 
ed States, 9 CIT ——. Slip Op. 85-51 (May 1, 1985); Alhambra Foundry v. United States, 11 CIT ——, Slip Op. 86-51, 635 F. 
Supp. 1475 (1986). Any judicial determination concerning the countervailing duty order would have “precedential effect” on 
questions of law in subsequent administrative review proceedings under section 751. Silver Reed, Slip Op., p. 8. 
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quest an administrative review in the manner provided by the regu- 
lations. Failing that, the unreviewed entries must be liquidated as 
provided in the regulations. Hence, regardless of the outcome of 
plaintiffs’ new claim that a section 751 review should be conducted, 
the disposition of the remand in the present action will have no pro- 
spective effect upon the duty rate to be assessed in liquidation of 
the 1985-86 entries. 

In view of the foregoing, this court is without jurisdiction in the 
present case to issue an injunction in accordance with Rule 65(a) 
preventing liquidation of the 1985-86 entries pending a decision on 
the merits of plaintiffs’ claim that Commerce wrongfully refuses to 
conduct an administrative review under section 751. Plaintiffs may, 
however, if they are so advised, file a new summons and complaint 
pursuant to 28 U.S.C. § 1581(i) and litigate their recent claim that 
Commerce has wrongfully refused to initiate a section 751 review 
covering the involved entries. Further, plaintiffs may renew their 
application to enjoin liquidation of the 1985-86 entries until there 
is a determination of the merits of the new action. Cf: Zenith Radio 
Corp. v. United States, 1 CAFC 74, 710 F.2d 806 (1983); Timken Co. 
v. United States, 6 CIT 76, 569 F. Supp. 65 (1983). 


II 


Plaintiffs also contend that, apart from the issue of whether 
plaintiffs timely requested a section 751 review, the court should 
enjoin liquidation of the involved entries under 19 U.S.C. 
§ 1516a(c)(2) until there is a final disposition of the remand in the 
present case. 

Plaintiffs’ predicate for the court’s jurisdiction in the present case 
to grant injunctive relief under § 1516a(c)(2) is that the 1985-86 en- 
tries are covered by Commerce’s final countervailing duty determi- 
nation of April 27, 1983, and thus the remand results in the present 
action would govern the methodology for the duty assessment rate 
on those entries irrespective of the results of a section 751 review. A 
corollary of plaintiffs’ argument is that if liquidation of the 1985-86 
entries is enjoined in the present action under section 1516a(c)(2), 
then liquidation of those entries must be made in conformity with 
the remand results, regardless of whether plaintiff requested a sec- 
tion 751 review for that time period. In essence, plaintiffs insist 
that liquidation of the 1985-86 entries must be enjoined in the 
present action to avoid liquidation in compliance with the valuation 
methodologies employed by Commerce, which were determined to 
be erroneous in British Steel II. 

The government, on the other hand, vigorously argues that the 
assessment of countervailing duties for the 1985-86 entries is not 
governed by the remand proceedings in the present case. According 
to defendants, since plaintiffs failed to request an administrative re- 
view under section 751, the entries must be liquidated in accord- 
ance with 19 CFR § 355.10(d). 
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Clearly, countervailing duty assessment for the 1985-86 entries 
for which plaintiffs seek to enjoin liquidation is not governed by 
Commerce’s final affirmative determination of April 27, 1983 nor 
by the results of the remand in the present action. The duty assess- 
ment rate for the entries covered by the countervailing duty deter- 
mination and order (and the deposit rate for the subsequent period) 
are governed by the results of the first annual review under section 
751. As noted above, that review was initiated automatically by 
Commerce. Since the countervailing duty assessment for the 
1985-86 entries is not governed by either the 1983 countervailing 
duty determination contested in the present action nor by the re- 
sults of remand, this court has no jurisdiction in this case under sec- 
tion 1516a(c)(2) to enjoin liquidation of the 1985-86 entries. 

If, as claimed by plaintiffs, Commerce must first conduct a section 
751 review for the 1985-86 entries, then liquidation of those entries 
must accord with the final results of that administrative review. 
Plaintiffs may, of course, request injunctive relief in connection 
with any judicial review of the results of such administrative re- 
view. See Zenith Radio Corp. and Timken Co., supra. On the other 
hand, absent a section 751 review covering the 1985-86 entries, the 
court sees no basis for Commerce to disregard 19 CFR § 355.10(d). 

The short of the matter is that injunctive relief cannot, under the 
rubric of section 1516a(c)(2), be granted relative to the 1985-86 en- 
tries in the context of the present litigation pending a disposition of 
the remand proceedings. Plaintiffs’ position—if upheld—would 
make a mockery of the administrative review scheme under section 
751, and if adopted, would as a practical matter require suspension 
of all such proceedings to await disposition of the remand of the 
present case.’ The court finds no evidence that Congress intended 
that procedural impediment to the administrative review process 
for which there are relatively short time constraints under section 
751 for initiation and completion. 

Consequently, it is hereby 

OrpErED that plaintiffs’ application for an injunction is denied, 
but without prejudice to renewal in any new action that plaintiff 
should commence, as indicated above. 


5 Alternatively, administrative reviews under section 751 could proceed, but if plaintiffs’ position were adopted, the re- 
sults of such reviews might turn out to be meaningless, depending upon the final decision in the pending court action chal- 
lenging the countervailing duty determination. 
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(Slip Op. 86-105) 
Dynamics Ciassics, LTp., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-7-00938 
Before Rao, Judge. 


Exercise suits of plastic material chiefly used for weight and girth reduction and 
inappropriate for wear during exercise or work found not to be classifiable as articles 
of wearing apparel not specially provided for, but found to be articles not specially 
provided for, of plastics. 


(Decided October 17, 1986) 


Weltz Stendina & Posner (Herbert T. Posner at the trial and on the brief) for 
plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Department of Justice 
(Susan Handler-Menahem at the trial and on the brief) for defendant. 


Rao, Judge: The merchandise involved in this civil action was im- 
ported through the port of New York and invoiced as “exercise 
suits.” The Customs Service (Customs) classified the merchandise 
under item 772.30 of the Tariff Schedules of the United States 
(TSUS) as “wearing apparel not specially provided for, of rubber or 
plastics.” 

The plaintiff claims that the merchandise is properly classifiable 
under item A774.55, TSUS, as “other articles not specially provided 
for, of rubber or plastics.” Plaintiff's motion to admit into evidence 
the affidavit of Dr. Joseph Aisner, offered at the trial of this action, 
as an exception to the hearsay rule, is also before the court. 

The “exercise suits” consist of top and bottom pieces composed of 
polyvinyl material having a uniform thickness of 0.1 MM. The top 
has a neck opening and long, sleeve-like extensions, and both the 
neck and sleeve openings are partially drawn up with an elastic-like 
closing. Some of the tops have pockets and racing stripes of differ- 
ent colored plastic on the sleeves. The bottoms are elasticised at the 
waist and at the legs, which extend to the ankles. 

It is plaintiff's position that the merchandise cannot be regarded 
as wearing apparel because the exercise suits are not chiefly worn 
for purposes of decency, comfort and/or adornment; and that they 
are special purpose devices designed to seal in body heat. It claims 
that for Tariff Schedule purposes, the term “wearing apparel” is 
limited to articles used as a covering or protection against the ele- 
ments, or as items of personal comfort or adornment, as enunciated 
in Antonio Pompeo v. United States, 40 Cust. Ct. 362, 366 C.D. 2006 
(1958); and United Merchandising Corp. v. United States, 44 Cust. 
Ct. 420, 421, Abs. 64074 (1960). 

Defendant’s position is that the exercise suits are of the class or 
kind of merchandise included within the definition of “wearing ap- 
parel,” which includes all articles designed to be worn, so long as 
they are not used for protection against injury. 
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The parties agree that the ultimate test of whether an article is 
to be considered wearing apparel depends on its use, citing Admiral 
Craft Equipment Corp. v. United States, 82 Cust. Ct. 162, 164, C.D. 
4796 (1979). 

The issue for the Court is whether the merchandise is “wearing 
apparel” for Tariff Schedule purposes. If the merchandise falls 
within the definition for wearing apparel, plaintiff cannot prevail, 
since it will not have borne its burden of proving the impropriety of 
the provision under which it was classified, since it is presumed 
that Customs found all the factual elements necessary to support 
that classification. W.A. Gleeson v. United States, 58 CCPA 17, 
C.A.D. 998, 432 F.2d 1403 (1970). 

To establish the chief use of a class or kind of merchandise, the 
following factors must be considered: (1) the general physical char- 
acteristics of the merchandise; (2) the expectations of the ultimate 
purchaser, (3) the channels of trade, and (4) how it is advertised and 
use. United States v. Carborundum Co., 63 CCPA 98, 102, C.A.D. 
1172, 536 F.2d 373. 

The general physical characteristics of the merchandise are evi- 
denced from an examination of a sample of the exercise suit in cam- 
era and from the testimony of plaintiffs witness, Professor Zamkoff, 
former Chairman of the Apparel Department at the Fashion Insti- 
tute of Technology, New York, New York. It was his opinion, after 
examining a sample of the merchandise, that it was not wearing ap- 
parel, but merely a piece of equipment (R. 66). It could not be con- 
sidered active sportswear because it restricts freedom of movement 
of the neck area because of the neck closure (R. 70) and because of 
the material used in its manufacture (R. 70, 71). Sportswear would 
be constructed from fabrics that are absorbent, light (for sports such 
as swimming) or heavy for sports such as mountain climbing. The 
lack of absorbency of the polyvinyl used to manufacture the mer- 
chandise would keep it from consideration as active sportswear, in 
Professor Zamkoff’s opinion. The court’s examination of the sample 
of the merchandise also leads to the conclusion that the exercise 
suit, by inhibiting or completely blocking the absorption of perspira- 
tion into the fabric and ultimately into the atmosphere, would 
cause the article to become uncomfortable in most sports after more 
than half an hour of activity. 

The evidence of record concerning the expectations of the ulti- 
mate purchaser was mainly received through the testimony of 
Sharon Illg, who purchased the exercise suits for use in “body wrap- 
ping” in Louisiana. She owns two body wrapping shops and is famil- 
iar with other such establishments in California, Kentucky, and 21 
other states and in Canada. The procedure used in body wrapping 
involves the application of warm cloths or bandages that have been 
steeped in herbs, minerals and salt to the portions of the body for 
which weight and girth loss is desired and the subsequent wearing 
of an exercise suit by the person who desires to lose weight and 
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inches, for approximately one hour. Generally, this regimen results 
in the loss of from three to twelve inches from the body and the per- 
son is urged to purchase an exercise suit for home use in a weight 
maintenance program. (R. 58-58). When her customers asked her if 
they could use the exercise suit to jog in, she said “No, because it 
would be potentially dangerous.” (R. 59). Another witness, Robert 
Timinski, testified that he had attempted to exercise in a similar 
exercise suit and found that it was uncomfortable. It was not cut 
fully enough and it induced heat too quickly (R. 97). 

As to the channels of trade in which the merchandise travels, 
plaintiff adduced testimony that it was sold to department and 
sports supply stores throughout the country. Mr. Timinski testified 
that he was the Vice President of Soft Goods Merchandising for 
Herman’s World of Sporting Goods for 106 stores throughout the 
country. (R. 87). The merchandise in question is handled by the 
sporting goods buyer and not the sports apparel buyer. David Rich- 
man, Vice President of Sales for plaintiff, testified that the exercise 
suits are sold to the finest department and sports equipment stores 
in the country through the buyers for those stores of physical fit- 
ness equipment or notions. (R. 9-10). Within the stores themselves, 
the articles are sold in sports equipment, physical fitness or notions 
departments. They are not placed with the sports apparel, although 
the sports apparel department may, in some instances, be in close 
proximity. The merchandise is sold in boxes, whereas most sports 
apparel is exhibited on hangers. Although most apparel has some 
sort of security device to prevent shoplifting, the instant merchan- 
dise is not so protected. 

Plaintiff's witnesses also testified that the exercise suits were ad- 
vertised and offered for sale with sports equipment rather than 
with sports apparel. Defendant established that in some instances 
the advertisements of the merchandise depict them being used in 
exercise situations. Indeed, the package in which the articles are 
sold was introduced into evidence by defendant and contains in- 
structions to the effect that the exercise suits can be used for exer- 
cise, housework, or play: 


Wear it while you work, play, or exercise. Do housework in it, 
relax in it, read a book or watch TV in it. Wear it over a swim- 
suit, playsuit or any cotton clothing. 


These instructions are antithecal to plaintiffs position, and contra- 
dict to some extent the testimony of witnesses at the trial that the 
merchandise could not be worn for exercise for long periods of time 
without a risk to the health of the wearer, and the court has consid- 
ered this aspect of defendant’s offer of proof. 

The testimony produced by the plaintiff at trial tended to prove 
that the merchandise was designed for weight reduction purposes 
and that the effect of wearing the exercise suit was a “sauna” ef- 
fect. That is, it builds up body heat by not permitting perspiration 





U.S. COURT OF INTERNATIONAL TRADE 39 


to evaporate from the body’s surface. Its witnesses testified that the 
merchandise was used for a specific purpose—to cause weight loss 
by the sealing in of body heat causing the excretion of excess fluids 
from the body. 

The term “wearing apparel” has been judiciously defined by the 
Supreme Court in Arnold v. United States, 147 U.S. 494, 496, (1892). 
There it was held that the term “wearing apparel” is used in an in- 
clusive sense as embracing all articles which are ordinarily 
worn—dress in general. And our appeals court, in Guthman v. Unit- 
ed States, 1 CuApp 170, TD 31214, aff'g T.D. 29629, determined that 
the term “wearing apparel” embraces all articles which are ordi- 
narily worn—dress in general. These definitions were somewhat 
clarified in Antonia Pompeo v. United States, supra, in which it was 
held that the term wearing apparel includes articles worn by 
human beings for reasons of decency, comfort or adornment, but 
does not include articles worn as a protection against the hazards of 
a game, sport or occupation. And, in Jack Bryan, Inc. v. United 
States, 72 Cust. Ct. 197, 204, C.D. 4541 (1974) the Court stated that 
the term wearing apparel is generic or descriptive and that under 
prior tariff acts it was held to mean all articles of wearing apparel 
worn by human beings for reasons of decency, comfort and 
adornment. 

In DAW Industries, Inc. v. United States, 1 Fed. Cir. 146, 150 
(1983), the Court of Appeals for the Federal Circuit considered 
whether a nylon sheath worn on the stump of an amputee’s residu- 
al limb and a wool “sock” that fits over the sheath were wearing ap- 
parel or other orthopedic articles and stated: 


The C.IL.T. and the parties concentrated their discussions of this 
issue on case law which maintains that some articles that are 
worn may nevertheless not be wearing apparel due to their spe- 
cial uses and characteristics. Admiral Craft Equipment devel- 
oped the standard that items are not wearing apparel that go 
“far beyond that of general wearing apparel.” While it is abun- 
dantly clear that the sheaths and socks are used exclusively 
with protheses and that they are useless otherwise, it is not en- 
tirely clear that they provide significantly more, or essentially 
different, protection than analogous articles of clothing. Virtu- 
ally all wearing apparel is to a degree (often a high degree) 
designed and worn to provide comfort and protection, often for 
very specific situations. The sheath and socks differ incre- 
mentally rather than in kind from other wearing apparel. 
While the increment may become so very large in some cases 
that the article is no longer wearing apparel, this is not such a 
case. [Footnotes omitted] 


The reasoning of our Court of Appeals is certainly appropriate in 
this case. While the exercise suits may provide the same protection 
from the elements, protect the decency of the wearer and may even 
be said to adorn the body, they are chiefly used for very specific sit- 
uations. The increment in the difference in use and effect between 
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the merchandise at hand and other sportswear is so large that the 
article is no longer wearing apparel. The specific situation in which 
the exercise suits are chiefly used, as established by the evidence at 
trial, is the retention of body heat because of the nonabsorption of 
body fluids because of the plastic materia] from which the articles 
are constructed. Sportswear, on the other hand, is generally con- 
structed of fabrics which permit the absorption of perspiration and 
its subsequent evaporation, resulting in cooling the body during ex- 
ercise, rather than retaining the heat for weight reduction. 

After an examination of the merchandise, relevant case law and 
the testimony of record, it is the determination of the court that the 
plaintiff has overcome the presumption of correctness that attaches 
to the government’s classification and that it has established that 
the merchandise at issue is not wearing apparel and the protest is 
sustained. 

Plaintiff's motion to admit Dr. Aisner’s affidavit at trial as an ex- 
ception to the hearsay rule under Rule 803(4) of the Federal Rules 
of Evidence is denied, as that rule is inapplicable in this case. Rule 
803(4) excepts from the hearsay rule: 

Statements for purposes of medical diagnosis or treatment 
and describing medical history or past or present symptoms, 
pain or sensations or the inception or general character of the 
cause or external source thereof insofar as reasonably pertinent 
to diagnosis or treatment. 


First, plaintiff did not establish that the attendance at trial of Dr. 
Aisner, a resident of the United States, could not be had. 

Second, the rule applies to statements made for purposes of diag- 
nosis or treatment of a patient, and describing his or her medical 
history or past or present symptoms on the theory that a patient 
has a strong motivation to be truthful to a physician about such 
matters. Dr. Aisner’s statements do not relate to specific patients 
but relate only to his opinion as to the medical use of the exercise 
suits for whole-body hyperthermia and there is no recognized body 
of literature that connects hyperthermia to cancer treatment as he 
attempts to do. Therefore, Dr. Aisner’s affidavit is inadmissible into 
evidence. 

So ORDERED. 
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Re, Chief Judge: The question presented in this case pertains to 
the proper valuation of certain men’s footwear imported from Tai- 
wan, and which was appraised by the Customs Service at the Amer- 
ican selling price pursuant to 19 U.S.C. § 1402(g) (1976) (repealed 
1979). Plaintiff contends that the domestic merchandise used by 
Customs to determine the American selling price was not “like or 
similar” to the imported merchandise. Hence, it asserts that the 
proper basis for valuation is the export value of the footwear, pursu- 
ant to 19 U.S.C. § 1402(d) (1976) (repealed 1979), rather than the 
American selling price. 

Pursuant to Rules 1, 7, and 81(m) of the Rules of this Court, de- 
fendant has moved for an order to strike plaintiffs post-trial brief, 
since it contains references to four affidavits which were not intro- 
duced into evidence at the trial. Defendant requests that the Court 
order plaintiff to submit a post-trial brief that excludes all refer- 
ences to these affidavits. 

Plaintiff asserts that the four affidavits are part of the record of 
this case, and that references to them in its post-trial brief are per- 
missible and proper. 

Rule 1(a) directs that the Rules of this Court 


shall be construed to secure the just, speedy, and inexpensive 
determination of every action. When a procedural question is 
not covered by these rules, the court may prescribe the proce- 
~— to be followed in any manner not inconsistent with these 
rules. 


USCIT R. l(a). 
Rule 81(m) requires that: 
Briefs must be compact, concise, logically arranged, and free 
from burdensome, irrelevant, immaterial and scandalous mat 
ter. Briefs not complying with this rule may be disregarded by 
the court. 


USCIT R. 81(m) (emphasis added). 
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The questions presented by defendant’s motion are whether, with- 
in the meaning of the Rules of the Court, plaintiff's post-trial brief 
contains improper material that would require the Court to strike 
the brief, and whether the Court should order the plaintiff to sub- 
mit a brief which excludes all references to the contested affidavits. 

After a careful examination of the arguments of the parties and 
the relevant case law, it is the determination of the Court that 
plaintiff's references in its post-trial brief to the affidavits of Joseph 
Yacka, Jack Feinman, and Tom Rork were not improper. They were 
not improper since it is clear that they were necessary to under- 
stand the conclusions and opinions of Wayne Donoho. However, 
since the affidavit of James Tarica was neither offered into evi- 
dence, nor was any reference made to it at the trial, all references 
to the affidavit of James Tarica shall be disregarded by the Court. 

Before the trial, the parties stipulated that the deposition of 
Wayne Donoho, taken by the defendant, would be included in the 
record of this case. Mr. Donoho’s affidavit was included as exhibit 
one of his deposition. In his affidavit, Mr. Donoho stated that he 
agreed with the opinions contained in the affidavit of Joseph Yacka 
and Jack Feinman. In his affidavit, Mr. Feinman referred to the af- 
fidavit of Tom Rork, and stated that he agreed with the conclusions 
of Mr. Rork. Neither the Yacka nor the Feinman affidavit was of- 
fered into evidence. None of these documents made reference to the 
affidavit of James Tarica. Mr. Tarica, however, testified at the trial, 
and was cross-examined by the defendant. 

Defendant now contends that any reference in plaintiffs post-tri- 
al brief to the affidavits of Mr. Yacka, Mr. Feinman. Mr. Rork, or 
Mr. Tarica is improper, and should be stricken, because these docu- 
ments were not admitted into evidence at the trial. The Rules of 
this Court do not specifically provide for the striking of a brief. This 
court, however, has held that, depending upon the circumstances of 
the particular case, it is appropriate to strike an entire brief, to 
strike improper portions of a brief, or, to disregard any objectiona- 
ble matter contained in the brief. See Brookside Veneers, Lid. v. 
United States, 9 CIT ——. Slip Op. 85-121, at 3-4 (Nov. 27, 1985); 
Edge Import Corp. v. United States, 82 Cust Ct. 343, 344, C.R.D. 
79-7 (1979). 

In general, motions to strike are not favored by the courts and 
are infrequently granted. See Edge Import Corp., 82 Cust. Ct. at 344; 
see also Beker Industries v. United States, 7 CIT 199, 200, 585 F. 
Supp. 663, 665 (1984) (motion to strike pleadings not favored by 
court); Heraeus-Amersil, Inc. v. United States, 8 CIT 329, 334-35, 
600 F. Supp. 221, 226 (1984) (motion to strike defense highly disfa- 
vored). The granting of a motion to strike constitutes an extraordi- 
nary remedy, and should be granted only in cases where there has 
been a flagrant disregard of the rules of court. Accord Application 
of Harrington, 55 CCPA 1459, 1462, 392 F.2d 653, 655 (1968). Hence, 
courts will not grant motions to strike unless the brief demon- 
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strates a lack of good faith, or that the court would be prejudiced or 
misled by the inclusion in the brief of the improper material. See 
Edge Import Corp. v. United States, 82 Cust. Ct. at 344. It is not 
questioned that this Court has broad discretion to grant or deny mo- 
tions to strike. See Beker Industries v. United States, 7 CIT at 200, 
585 F. Supp. at 665. 

In this case, defendant has failed to demonstrate that plaintiff's 
post-trial brief lacks good faith, or that the contested references are 
sufficiently irrelevant, immaterial, or prejudicial to warrant the 
drastic remedy requested. The affidavit of Mr. Donoho was an ex- 
hibit in his deposition, which was taken by the defendant, and it 
was stipulated by the parties that it constitute a part of the record. 
Defendant knew that Mr. Donoho relied for his opinion upon the 
statements contained in the Yacka, Feinman, and Rork affidavits. 
Indeed, Mr. Donoho’s affidavit contains specific statements as to his 
agreement with the opinions expressed in those documents. Al- 
though those affidavits were not submitted into evidence, they are 
nonetheless necessary to understand fully the opinion of Mr. Dono- 
ho. Mr. Donoho testified at the trial on the pertinent issues, and 
was cross-examined by the defendant. Clearly, defendant had ample 
notice and opportunity to examine the affidavits, and to cross-ex- 
amine Mr. Donoho as to their contents. Since the affidavits of Mr. 
Yacka, Mr. Feinman, and Mr. Rork cannot be considered irrelevant 
or immaterial, reference to those documents in plaintiffs post-trial 
brief was proper. 

The affidavit of James Tarica, however, was not introduced into 
evidence, nor was it referred to in the testimony of any of the wit- 
nesses. Therefore, references to that affidavit in plaintiff's post-trial 
brief are improper. However, since the information contained in the 
affidavit was repeated as part of Mr. Tarica’s testimony at the trial, 
the references to the affidavit in plaintiff's post-trial brief will in no 
way prejudice or mislead the Court. Since the Court may disregard 
whatever references may be improper, it is unnecessary to strike 
plaintiffs brief. USCIT R. 81(m); see United States v. Monsanto 
Chemical Co., 7 Ct. Cust. Appls. 340, 341-42, T.D. 36901 (1916); 
Thomas v. United States, 13 Cust. Ct. 266, 267, Abs. 49650 (1944). 
Indeed, to strike plaintiffs brief, and to require submission of an- 
other brief, would merely delay the resolution of this case. 

Therefore, it is the determination of the Court that defendant has 
failed to demonstrate that plaintiffs post-trial brief contains im- 
proper material that would require the Court to grant its motion to 
strike. Accordingly, defendant’s motion to strike is denied, and de- 
fendant is ordered to file its post-trial brief within 10 days from the 
date of this order. 
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